' The age of culpability is 7, except that a rapist must be over 18 to receive the death penalty. 6 The death penalty cannot be inflicted on a murderer 16 years old or younger. ' The death penalty cannot be inflicted on a male under 16 years of age, convicted of the rape of a girl over 12 years of age who gave her free consent. 7 While the statutes give the juvenile court power to transfer a child 14 or over to proper au- to the normative definition of murder in the first degree, which includes premeditation, malice aforethought, done by poisoning, from ambush, etc., first degree murder encompasses such varied conduct as:
1. Duelling, with resultant death to one of the parties-Ark., Fla., Ill., Ind., Iowa Mass., Miss., Nev., N. C., Okla., S. C., Texas, Utah, Va., W. Va., Wyo. 2. Abortion causing the death of the mother-Ark., Colo., Ga., Ill., Miss., Texas, W. Va. 3. Lynching-Ark., Ga., Pa., Va. 4. Accidentally killing someone while attempting to commit suicide-S. C. 5. Aiding a person to commit suicide-Ark., S. C. 6. Trainwrecking in which a person dies-Colo., Conn., Fla., Ga., Idaho, Ind., Ky., Md., Mont., N. Car., N. Mex., Ohio, Oreg., Pa., Wash., Va., Wyo., Fed. Govt. 7. Perjury which secures the execution of an innocent person-Colo., Ill., Nebr., Nev. 8. Stabbing which results in death to some person-S. C. 9. Killing a policeman while he is on duty-Ohio, Oreg. 10. Exceeding the bounds of moderation by an officer of the law assuming that a death ensues-Ark. 11. Selling a known poisonous liquid as a beverage with a resultant death-Ill. 12. The killing of a guard by a convict-Ohio. 13. The killing of any person by a prisoner while attempting to escape prisonNev., Md. 14. Deliberate ramming of a boat by a captain of another boat which results in someone's death-Ark. 15. Killing of a person while criminal syndicalism is being advocated-Ky. 16 Bombing which results in death to some person-Conn., Iowa. 17. Killing of a person in a fight by the sudden use of a deadly weapon which was concealed before the commencement of the fight, the adversary having no deadly weapon-Ala. 18. Killing of a kidnapped person-Conn. 19. Killing the President, Vice-president, cabinet officer, Governor or Vice-Governor -Ohio. 20. Arson which results in the death of some person-Ark., Ind. 21. In Rhode Island, only murder committed by a prisoner sentenced to a life term is punishable by death. 22. Five states have "common-law" definitions of murder-Ga., Ill., Ky., S. C.,
Texas.
Though murder in the first degree carries similar connotations in all jurisdictions, so-called "felony murders" vary in nature from state to state. These are unpremeditated homicides done in connection with the commission or attempt to commit certain specified felonies.
Of the 46 jurisdictions (44 states, D. C. and the Federal Code):
1. Six states define murder as killing in the commission or attempt to commit any felony-Kans., N. Mex., N. Y., N. C., Okla., S. Dak. 2. Two states find that murder in the first degree entails killing in the perpetration or attempt to perpetrate any crime punishable by life imprisonment or death penalty-Del., Mass.
Of the remaining 32 jurisdictions, homicide is murder in the first degree if done in the commission or attempt to commit: In addition to murder, the major crimes carrying capital penalties, from the viewpoint of number of jurisdictions involved, are perjury resulting in the execution of an innocent party, kidnapping, rape, treason, robbery, lynching, crimes of extreme danger to life, burglary, trainwrecking and arson.
The crime of perjury, or subornation of perjury which secures the conviction and execution of judgment of death on an innocent person is a capital offense and a felony distinct from murder in Arizona, California, Idaho, Montana, Texas and Vermont.
Kidnapping, variously defined is a capital crime in 36 jurisdictions. In 21 jurisdictions, it is kidnapping for ransom--Ala.,6 Calif., Del, Fla., Ga., Ill., Ind., Iowa, Ky., Md., Miss., Mo., N. J., Okla., Tenn., Texas, Utah, Vt., Va., Wash., Federal Govt. (Uniform Code of Military Justice). In 11 jurisdictions, the death penalty can be applied for kidnapping only where the person is not released unharmed-Ark., 7 Ariz., Colo., s Idaho, La., Nev., N. Mex., S. Dak., W. Va., Wyo., and Federal Govt (Code of Maritime and Territorial Areas.) In New York, Ohio and South Carolina, the death penalty comes into effect only if the kidnapped person is not released alive before the trial. Finally, Nebraska makes a capital crime of kidnapping where there is bodily harm or threat of bodily harm.
Rape is a capital crime in twenty-one jurisdictions9,-Ala. (12)10 Ark.," Del. (7), 5 Supra, footnote 2. 6 There is also a separate capital felony of Attempted or Threatened Kidnapping. 7This felony includes not only kidnapping for ransom but kidnapping to maim, rob, torture or prevent arrest or detection after committing a felony.
8 Supra, footnote 2. 9 Following most jurisdictions, in parentheses, is the female age below which carnal knowledge, even without force, is deemed to be rape.
10 The Alabama Criminal Code sets up two separate felonies: Rape-forcible knowledge of a female (Ala. Code Tit 14: 395) and Carnal Knowledge, which does not include force but: I. Administering a drug and then having carnal knowledge of female; II. Falsely personating a husband and then having knowledge of a wife who erroneously believes the offender to be her husband. I. Sexual relations with a girl under 12, even with her consent. (Ala. Code Tit 14: 397). Both crimes carry the death penalty.
" In addition to the crime of Rape, Arkansas also makes the following offenses capital crimes: a. Intent to commit rape by giving a female a stupor-producing drug. b. Forcing a female to marry against her will. Treason carries a death penalty in 26 jurisdictions-Ala., Ark., Ariz., Calif., Conn., Del., Ga., Ill., Ind., Kans., La., Md., Mich., Mo., Mont., Nev., N. Dak., N. J., N. Y Lynching (as a felony distinct from murder) carries a death penalty in Alabama, Indiana, Kentucky, South Carolina, South Dakota, Texas and West Virginia.
In seven jurisdictions, what might be thought of as crimes of extreme danger to life (dynamiting, bomb-throwing, machine.gunning) are capital crimes-Ala., Fla., Ga., Ill., Miss., Mo., Nev.
Train-wrecking, without any resultant death, is a capital offense in Arizona, California and Wyoming.
Burglary carries a death penalty in Alabama, Delaware, Kentucky and North Carolina.
Arson is threatened by death in four jurisdictions-Ala., Ga., Nev., Va.
The next series of offenses may be classified as Specialized Capital Crimes, in that they are generally applicable only to a particular jurisdiction, or, at most, to two jurisdictions.
1.
Assault with intent to rob-Ky. 2. Assault to commit murder-Tenn. 3. Assault on train to commit a felony-N. Mex. 4. Assault to commit rape-Md. 5. Assault or conspiracy to kill an inspector of convicts or an officer or any other person having charge or superintendence or convicts by a prisoner serving a life term-Ala.
6. Assault on high governmental official-N. J.
7.
Assault on a prisoner with a deadly weapon by a prisoner serving a life termAriz., Utah 8. Killing of someone in the course of attempting to escape prison-Nev. 9. Killing a jailer by persons who have forced entry into a jail-N. Mex.
12 The male must be over 16 years of age at the time of the crime to receive the death penalty. 13 If a girl over 18 was raped by a male under 16 years of age, the death penalty is not applicable.
For rape (carrying a death penalty) to have been committed on a female between the ages of 16 to 18, who gave her consent, she must have previously "been knon to have been chaste".
14 The rapist must be over 14 years of age at the time of the crime to receive the death penalty. 15 If a female who was raped was between 14 and 16 years of age, and gave her consent, there is no death penalty.
1; If a female is over 12 years old and gave her consent, and male was under 16 at the time of the crime, no death penalty can be imposed.
11 The death penalty is applicable only if there is both an attempt to rob a bank and the offender either carries off a hostage or else someone is killed during the commission of the felony. [VoL 46
